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UNITED STATES BANKRUPTCY COURT Welzan Dishic
FOR THE WESTERN DISTRICT OF NORTH CAROLINA FEB - 1 2003

L AsheVLlle DlVlSlOn

" Ashevlle

In Re: SYM

‘Case No.: 03-11017
Chapter 7 .

GEORGE M. MATTA
PAIGE E. MATIA,

- LOEF FAMILY ENTERPRISES, L.P.,

Georgia lelted Partnershlp and _
ROBERT L. BLUMBERG as Trustee of.
the Robert L. Blumberg Revocable
Trust Dated September 22 1998

Adv. Proc. 04-1011

'Plal_nt.lff-, : W " FEB -;.1‘;‘320[]5__

V.

GEORGE E. MATTA and
PAIGE E. MATTA

. Defendants.’

”;ggéggy:ﬁn;_

‘This matter _came; before the . court:.upon':the Complaint of
Loef'Fﬁmily.EntErprises; L”P;handaRobert.L: Elumbergf as Trustee

of the Robert L. Blumberg Revocable Trust dated September 22,
'1998;.(“pla1ntlffs )‘seekrng a-determrnatrdn that pursuant to 11
'U;S;C; 8§ 727(a)(2}(A)- the 7debtors;“-di3charge” should be denied
and recovery of funds converted by the debtors sBasedrupon the
facts presented, the court flnds that the plalntlffs have met
_thelr burden of establlshlng by a preponderance of the evidence

that. the debtors sold stock owned by them ‘with the intent to

David E. Waich, Cletk
pivision -



hinderr'delay,'or?defrauddthefniaintirfs.withindéne year before
f..the :date'_df :the flllng of thelr petltlon ."Therefore,_ the
debtors’ .discharge.'shall be denled ' and the plalntlffs are
entltled to-a judgment for the funds converted by the debtors.
~ FINDINGS OF FACT
1...7Befgre;-fiiing -bankruptCy;,.tneridebtors operated a

reataurant'.in 'Athens,‘_Georgia;'gknewn _aég.COmpadre’s Mexiean
_Restaurant. | ” |

| 2.  The -dethra.trandtcempadrefsf_in:.leased' space on the
_first £1lo0r Qf'ﬁhe_paxknpiazaggﬁilaiﬁgj-which_was co-owned by
the plalntlffs | |

3!“5 Pursuant .to Paragraph 20 2 of thelr lease agreement
w1th ‘the. plalntlffs, 'the;.debtors were entltled. to 2 Right of
First Refusal of Purchase in. the event the plalntlffs chose to
sell the Park Plaza Bulldlng

4, -George =Matta'.fas aco—oWner} With}t?aige - Matta of .
F.G.G.S., Inc ; d/b/a Compadre s).enercised the right of first
refusai and_entered 1nto-anPurchaee and;sale Agreement.with the
plaintiffs for tnefpnrehaSe_ef:the”Barkalara Building.

5. In'acbordaﬁceﬁwitn‘thelterma ef tnedPurchase.and.Sale
nAgreenent,:_GeQrgef Matta;. on behalf ‘of F G G. S , Inc., entered -
into 'two_-Secured.‘Promrsaory Netes w1th the plalntlffs dated
February 5; 2001.-'Qne_otetheﬂndtes_was in favor of Loef Famiiy

Enterprises in the ameunt'odene_Hundred Fifty Thousand Dollars




($1_50,doo-.o'0)_'_ (the""‘Loe'f_'No_t'e:E”) ,:" andthe oﬁther'h_ot_e Was -in'.favo.r
of 1031T'Quallfied 'Ihtérﬁedlary,- LLC?-!ln tthe amOunt: of One
Hundred Flfty Thousand Dollars ($150 OOG OO) (the “Trust Note”).

Q. gThe Loef Note and the: Trusta Note _were personally'
guaranteed.by George Matta - In addrtioh, the Loef Note and the
Trust Note were secured by.the pledge of certaln stock belonging
to the debtors, as set forthzln‘Stock-PledgetAgreements dated
'February.5, 2001,.Whlch were_executed-by“both.George'and Paige
fMatta'ln favor:of_thedplalhtiffs, ﬂThe stockjwas owned by the
debtors as-jolht tenautsuaud'QaSlheihgjheld'in a'Charles Schwab
Accouﬁtl' .Fihally,:'the'cdebtorsc eXecuted'5UCC;l Financing
Statements to secure the.stock as collateral for the Loef Note
and the Trust Note |

7.. The ClOSlng on the sale of the Park Plaza Bulldlng to
the debtors took place on February 5 200l,hand_the value of the
stock pledged--by the Mattas pursuaﬁt;dto _the Stock Pledge
.Agreements on'that daj-wasl$101;642;09;r |

:S.l _The. understandlng _betweeue'the__parties after the

February 5, 2001 QIOSLngiwasfthétcphysicalNShare Certificates
reflectlng all;of'the stock,held hy”the'debtors.in the Charles
Schwab.taccountrwould'_be':deliVeredc.hy .Charles._Schwab--to the
attorhey_'Who_.represehted' the.'plaintiffs at cloSlng, .Sheldon

Friedman. This . understandlng was reflected in correspondence




"betﬁéeﬁ -Mr._*Eriedmaﬁi7aﬁdflﬁﬁe 'deb£¢rS*.Lc;ésingl_attdrney; -ﬁric
KfaSle, ‘

_9;” For _éxampié,i;the  daj--éftér  thé  clqsing, Mr. Krasle
séﬁt a letter to Chérlé#'Sghﬁab £egpeéting tﬁe,phyéical share
- ceftificatés and inét#dotiﬁé S§hwab1t6 séha tﬁe Certificates to
Mr}'Eriédmaﬁ;- _. e |

10. 'Charles Schwab w£ote thé déb£§r§ direétiy'in response
to M£.  Kraslefs  léttér  and 3;anrmédatﬁem. that. in- order to
complete;'theiru-requéét'K:egaﬁﬁiﬁé .thé €$ha¢e: céfﬁificates; the
.dethrs wouldihéeﬂ.tb.yéfbaliy.yerifyfhe_#égqest; aTherefore,
SChWab_askéa fhexdebt§£s to_resubmi#ithéii'fequeét regarding the
ce;tiiicateS'alQﬁQIWith 5 ;é1eph§n¢'ﬁuﬁb§f where they could. be
reachéd- :éurihg- buéiﬁéééx  hours. - :  U§on_ receipt of .this
infbrﬁaﬁion,' Schwab _indicéfédj tﬁey;“wd§ld: §;6§@33 the debtors'
requést as.soén'as.ppssible;  _:_ o

| @1. On MéfChl7,.25Q1;”M¥3 $$aéle;Wroté*Mrf Friédman that
he.had been:ré—conﬁacted?by CharlésH$thab:so.éﬂey_Cduld obtain
Mr.- Matfa?s_ phone ‘number “in;'drdétJ tb.,§erify' the .request--
.regarding the §h§re Cerﬁifipatés;f M#;;Kr§slefs letter indicated
that . the debtqrs iﬁéd -p;oﬁidédf the_;iQf§;ﬁa£ion to._Schwab such
that.Schwab shquld be progeséing thei¥ rééﬁést}_ | |
12._:Ove£'.the_ cQﬁ£sef_5f “the _ﬁéxt_'few months, . several
letters were exchapged_ beﬁweehf.Mr.'TKfaéle }and .Mr. .Friedman.

regarding whether dr_hotfSchwab;had recdrded the Matta's pledge




of their stock'aslsecdritj"for.the'Loef:Note and the TruSt.Note;
hq a-letter”dated.Adgustdlid 200l :Mr. Krasle indidated that
"Schwab had in fact recorded the'pledge-agalnst value in the
-stock accouht-"f_- However, Mr Frledman' never. received any
documentatlon.to conflrm that Schwab had recorded the pledge and
questioned hQW'Mr. Krasle could know that Schwab had recorded
the:pledge”ih"the:absehce of docudentatlon_to confirm the same.
130 At tri_aflf Mr. '.'M'atta"néithe_p :'.adrln._j...tte‘.d nor denied that
he-had_provldedlSchWab'with Verbal:conflrmatlon regarding the
'share'certiflcatea"-He dld testlfy that he belleved that Mr.
Frledman would handle the pledge of stock _and that all the
necessary steps had been taken to pledge the stock However, he
'could ;not.;explalnm-why,. if. he had called Charles Schwab,  the
'stoCk-waS“not sdccessfully-pledged; L
| 14. Before_ c1051ng on the purchase of the Park Plaza
Bullding,.the debtors and thelr famlly moved to Ashevrlle, North
Carolinaf to openua-steah houSer;-George Matta started bullding
the.steak_houee lh"approxlmatelthebraary;2001,'ahd based on his
previohe egperiencejoahihg.restaurahte, Mr. Matta'estlmated that
iti wodld;_ take ”approgimatelfrb}threep: months.; to .complete
constractioh ahd"open'the*reétaurant}c |
._l5._.However, 'thee:eonstructioh took apprOXimately ten
monthe, and the restadrant dld not open untll November 2001

primarily. due tob:-constructlon--_delaysf “and ~problems with




-_inspections;u 'Moreover,'ftﬁé tstarteup:;costsyffor“-the’ restaurant
exceeged ;Mr;f. Matta s h.antlclpated E COStsf.:by.y approximately
$150 000'._' Flnally, ;Mr; Matta testlfled that ‘the restaurant
never: took off and ‘Was . 'ultlmately unsuccessful largely, he
felt because 1t opened 1mmed1ately.after September 11 2061,
whlch was -a dlfflcult tlme for..the restaurant lndustry_ as a
whole. | | | |

le. :The.debtors-closeo.onethe:pnrchase-Of'the Park Plaza
Bulldlng whlle attemptlng to open the restaurant in Asheville.
Mrt_Matta test;fled.thatshenanders Matta belleved that if they
'could_get-the restaurant”nptand;runnlng,nlt would produce the
income necessary toypay.the:plaintitfsgonhtheir:notes.. However,
due'to the.delays in:constructionﬁana:exCessite.startmup costs,
.the debtors had. no 1nc0me and began selllng the Charles _Schwab
stock as . they needed money to complete constructlon and - open the
restaurant, pay the plalntlffs,.and“otherw1se.make ends meet.
.Mr, Matta testlfled that he began selllng the stock in November
2001, Ultlmately, the debtors sold all. of the Charles Schwab
"stock, leav1ng nothlng as securlty for thelr 1ndebtedness to the
plaintlffs. _Mr.'-Matta estlmated that “he .reCelved between
575,000 anc $80-006,aszproceeds-from ‘the sale of the stock.

.l7¢ It is uncontroverted that the debtors sold the stock
w1thout the plalntlffs' knowledge or.consent and knowing that it

_was' supposed to have been pledged to the plalhtlffs. The




debtors_.did-'keep;_the fblaintith"abreastd"of ‘the broblems they
wers experiencind in'utryinga-to- open'“the‘.restaurant but - never
lnformed the plalntlffs about the sale of the stock Mr. ‘Matta
testlfled at- hls deposrtlon that he "was under the bellef that
[the plalntlffs] would prefer. hlm] to'finish the preject - and
try'to repay’them, than to stop two thlrds of the way and have
_ them just get the stock as- thelr only payment " | |

18. -Desplte thelr efforts to open_a successful restaurant
and to repay.the notes,.the'debtors'ultinately.defaulted.on the
notes 1n approxrmately February 2002, andﬁthe parties stipulated
..that the value of the stock on February 5 2002 was 563,189,

19._ The plalntrffs dld not learn that the Charles Schwab

stock was unencumbered and had been sold by the debtors untrl'
the - debtors defaulted on the notes |

_ ZQt: The_ debtors flled a'_voluntary Chapter 13 case with
this ~court: on September 23,r 20Q2,- whlch' was - dlsmlssed en -
November 27 2002 | |

21, The debtors subsequently filed thls voluntary Chapter
7 cased ulth- thls'-court_”on aAugust-:28,' 2003 | Thereafter, on
February_k24} 2004, dthe;:plaintiftsu'commencedrithis adversary
proceeding“objectinghtodthefdebtersttdischaréé.pursuant to 11

U.5.C. § 727(a) (2) (A) .




s ;concrusronsfoéfrrwr'
1. f'Pursuant to. Bankruptcy Rule 4005 the plaintiffs haVe
the burden of provrng the elements of 11 U S C § 727 {a){2) {A).
2. 11 v.s.c: S 727(a (2) (A) prOVldQS”as Follows:

{a). The court shall grant the debtor a. dlscharge,
unless—n : . :
* .k ok ; . L . .
(2} the debtor,_'w1th lntent to hlnder, delay, or
" defraud a credltor or an offlcer of the estate charged
_"w1th custody ‘of  ‘property- under'”thls ‘title, has
" transferred, = removed, 'destroyed,ﬁ ‘mutilated, or
‘concealed, or ~has permitted  to’' be  transferred,
removed, deStroyed,fmutilated or ‘concealed--
* ok ok . . o
(&) property of- the debtor, w1thln one ‘year before
the date of the flllng of the petltlon

3. Thus,.ln.order;to.meet therr burden, the plaintiffs
must show:

[1] that the act'complained'of was done within the one
. year before the . date of the flllng of the petition;
[2] “that  the act was done w1th actual_ intent to
hinder; delay or defraud a credltor RN K ‘131 that
the act was that of ‘the debtor :or a duly authorized
agent of the debtor,:[and] 141 that ‘the act consisted .
- of transferrlng,:‘remov1ng,"destroy1ng or concealing
~any of the debtor s property .. o :

See 6 Colller oIl Bankruptcy ﬂ 727 02 at 727 12 (15th ed. 2004).

| .ad, _ There ‘is. no dlspute that the debtors transferred the
Charles Schwab stock w1th1n the one.year before the date of the
_flllng of the petltlon The only real dlspute, then,~rs whether
.the debtors transferred the stock Wlth the 'actuai 1ntent to.

hlnder, delay, or defraud the plalntlffs




hS. With respectf”to:hthe iﬁténtffféQa;rémént; the debtors
are: uniihely totftestifyf.or: otherwise hoffer._direct"evfdence
regarding: their"intent:- '.Therefore;' the ,court can draw .
1nferences from the facts and clrcumstances.of thls case and may

rely;on certaln'"badges of fraud" asgfurther.ev1dence.of the

requisite -intenty _See_jZanderman¢ TInc, .V- "Sandoval, 153 F.3d
722, 1998 WL 497475, *2 -(4th cir:'1998) (unpublished),(citing In

re Woodfield, '978'F;2d-516 '519 (9th Clr 1992)). The presence

of only one of these factors can necessrtate the court s finding
that a. transfer Was-.fraudulently” made, “and "certainly, the
presence of severalh_factors“”'can‘-Ieadl inescapablyz to the

COnclusion that -the_"debtor :pOSseSSed -the__requisite- intent.'"

See id. {cfting'ln-re'Penner,leT-BER}hl7l,_175_(Bankr.N,D.Ind;
1989)(citationsHOmittedf),i' e |

; 6; _ In their'fComelaint the plalntlffs aliege that .the
debtors’ transfer of the stock contalned all of the tbadges of
fraud" pUrsuant to .ﬁ.c,r_Gen; Stat §' 39—23,4 of the North
Carollna Unlform Fraudulent Transfer Act '_Howeyer,-at trial the
plalntrffs argued that the; debtors transfer “of the: Charles
Schwab’ stock contalned certaln of ther"badges-ofhfraud" found in
the comparable Georgla statute, G84 cdaéfAﬁﬁ.f§118e2-74._ Upon
.comparlng;the "badges of fraud" from the North Carollna and the

Georgia.Statutes, the court flnds that they are identical w1th_

the exceptlon of two addltlonal factors found in the North




Carolina

Statute.fd' Therefore, dthe”fconrt Will ‘analyze

transfer under N.C,.Gen Stat § 39 23 4

7.

"badges of. fraud"‘

N.C. Gen.

" -the-

The.transfer or‘ObligatiOnIWas'to an . insider;

'The"dethr retained. possession  or control of

the propérty: transferred after the transfer;

The . transfer or - obllgatlon 'was. dlsclosed” or

b'concealed,

'_8.

- Before ‘the. transfer was: made or obllgatlon . was
~incurred, ~the .debtor _had ' been sued or

threatened with sult,_

The transfer was of substantially._allh of the
_ debtor' s asseéetsy L - . :

The debtor absconded,

' The debtor removed or concealed. assets,
The value_of the consrderatlon received by the

debtor = was: reasonably equlvalent to the wvalue

~of the -asset. transferred or . the: amount of . the
'~obllgatlon incurred; S : '
The - debtor was 1nsolvent or became insolvent

shortly -‘after  the transfer Was_ made or the
obllgatlon was lncurred; : :

' The - ‘transfer -'occurred izshortly before or
'shortly after a substantlal debt was incurred;
" The ‘debtor transferred the essentlal assets of

the. business to a “lieénor “who. transferred the

. .assets to .an lnsider of the debtor,

The debtor made the transfer or incurred the
obllgatlon wrthout - receiving @ a. reasonably

:equlvalent value in" exchange for the transfer or -
. obligation, and the debtor. reasonably should have

believed that the debtor would incur debts beyond
the debtor's. ablllty to pay as - they became due;
and

course. of legltlmate éstate or tax plannlng

Stat § 39- 23 4.

this

~N,C.5"Gen} Stat §;a39—23.4ﬁ oontains- the following

‘The - debtor : transferred the’ assets ~in  the -

Applylng these pr1ncrples to the facts of this case,

foourt' flnds that,rseveral_ of- the; ﬂbadges of fraud"”

10

are




present "Specificallf,' the ?court:'findS*_the-.existenCe of the
'"badges of fraud".ldentlfled as 1 3, 5?.9; and*lO.

9._ Flrst, the transfer was.to an.1n51der, as the debtors
invested the 'major;ty.rof :thed proeeedsﬂ-of..the:'stock in. the
'construction'of'their;Asheriiiejrestaurant;

'.IOQ As ev1denced by M. Matta;SZOthtestimOny at trial-and
.at .his. dep081tlon,: the . transferh-was'hconceaied--from the
gplalntlffs and done w1thout thelr knowledge : Mf; Matta insisted
thatp he  kept the plalntrfﬁs abreast of the 'status of' the
restaurant.prOjeot.in_Asheviile,_but ~when asked the following -
.questlon by eounsel- forzthe- plalntlffs at hlS deposition:
"among the details Wthh you dld not prov1de was the fact that"
you Wwere selllng_ the 'stock' that :was; supposed to be the
collateral .correoté"‘-M' Matta 51mply responded _"[c]orreot."_.
See George Matta Dep page 41 llnes 16 19.,'

- 171, Wlth respect to the flfth and nlnth "badges of fraud,"
the transfer of the stock 1nvolved the sale of substantlally all
of_thepdethrs assets,pandathe-debtorsuwere lnsolvent or became
insolvent Shortiyfafter-itdwas soldr';Mr;'Matta testified that
he had to. complete.constructlon.of the restaurant in order to
_pay the:plaintiffs on-their.notes;_and.he repeatedly-explained
that.as:aflast ?esort'hé.had.to”sellpihe;stook;as_the oniy'means.
avaiiabie of'rnndingfconstrﬁotioﬁeofgthe"restanrant.; He also

testified that the debtorsﬁreceived'no_inoomeﬁfOr'a_substantial

.11_ -




amount of tlme whlle the restaurantluas under constructron. In
' essenCe, then, ‘the debtors admltted that the stock was their
last substantlal asset and that they werellnsolvent or became
1nsolvent as a'result of;lts.transfer.

.12;: Finally;h'theh.court'“finds the presence of the tenth
badge.of fraud in that the sale of the stock occurred between
November 2001 and- January 2002 .shortly after.the debtors became
1ndebted to the plalntlffs 1n February 2001

| 13. Although 1t dees not spec1flcally fall under one of

the "badges of fraud,"fthe court flnds;Mrf Matta:s testrmony'at
trial nelther conflrmlng nor denylng whether he had called
Charles Schwab to take the approprlate steps to complete the
pledge_,of the- stock evrdence of hls 1ntent to defraud the
'plaintiffs{' It is: hard. to belleve that Mr Matta would not
specifically.recall whether or notJhe~hadzplaced that phone call
.to.Schwab~ dMoreofer, Mr? Matta.would clearly understand that
had he called Schwab to complete the pledge of the stock he
would not have been" able to subsequently sell the stock to use
_for' the constructlon ©of. the restaurant ”l The_ more. llkely'
explanation.is that_Mr Matta falled “to- call Schwab to complete
e;fpledgé_ of the; stock 'because -he“'was ,experlenCLng great
f1nanc1al dlfflculty 1n openlng the - Ashevrlle restaurant and
knew'that'he,may need the.proceeds:fromﬁthe stock to complete

construction of the restaurant.

o2




14, Fofiall of.the:reéeoﬁse8£aﬁed:above}ftheacourf'finds
thafu the olaintiffe‘ihaﬁeejmef.:their-_buxden hofh_prOVing. the
elements of 11 U.S,C}'_§'Tf27(é)iéf{A)Q']:ﬁhus; :hhe .court ‘finds
fhat “the 'debtors' .dli'schaftcj_e :_ 1s denied. In '-'adaj._ﬁor;, due to the
'debtors“' conver51on  ofhf£he:Lstock"e.ha _bou£t awards the.
pla;htifﬁs- damages 1n the amount of Elghty Thousand Dollars
.($80;OOO);; whlch Mx, - Matha‘.testlfled. were -uhe proceeds- the.
 debtors received'froﬁ the”eale-of;thefsfoog.';Eihally; the couft.
'denles the plalntlffs. oiaih”fOr atteﬁ#éyé‘.fees_ahd'costs.

It is. therefore ORDERED that. | | .

;1;'. The debtoraf dlscharge is denled pu?suant to 11 U.s.C.
s 727() (20 R | |

::?}.- ‘The - plalntlffe.are.awarded damages in the amount.of
_Elghty Thousand Dollars ($8Q¢000);_and :L -

3. The Plalntlffs.lﬁlaimhf¢;ha£t§rﬁe§s'.fées ahd costs is
denied. | s

é% ,«%%mﬁ

Dated as of. uate entered

h_George R. Hodqes _ _ '
”Unlted States Bankruptcy Judge




